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BUSINESS & CORPORATE MATTERS



LLC V CORP

• General differences; 
organizational docs

• Board action v. 
Shareholder/member 
action

• Officer Authority

• D&O insurance; 
liability insurance



CAPITAL STRUCTURE

• Units v. Shares

• Preferred v. Common

• Typical preferences; 
financial constraints 
and lending 
covenants

• Equity v Debt 
financing



ASSET PROTECTION

• LLC
• type of asset – real estate 
v. non-real estate; 
intellectual property; 
employees

• company assets; owner 
assets

• charging order

• Trusts
• revocable v. irrevocable
• advantages and 
restrictions



CHARGING ORDER FOR LIMITED LIABILITY COMPANY 
INTERESTS

Delaware Law

• § 18-703 Member's limited liability company interest 
subject to charging order.

(a) On application by a judgment creditor of a member or of a 
member's assignee, a court having jurisdiction may charge the 
limited liability company interest of the judgment debtor to satisfy 
the judgment. To the extent so charged, the judgment creditor 
has only the right to receive any distribution or distributions to 
which the judgment debtor would otherwise have been entitled 
in respect of such limited liability company interest.



Ohio Law
• 1705.19 Rights of judgment creditor.
A) If any judgment creditor of a member of a limited liability 
company applies to a court of common pleas to charge the 
membership interest of the member with payment of the 
unsatisfied amount of the judgment with interest, the court may 
so charge the membership interest. To the extent the 
membership interest is so charged, the judgment creditor has 
only the rights of an assignee of the membership interest as set 
forth in section 1705.18 of the Revised Code. Nothing in this 
chapter deprives a member of the member's statutory 
exemption.



BORROWING/DEBT

• Borrower Issues
• Who is borrower? 
• Compensation issues 
(payments to spouse, 
distributions)

• Lender Issues
• How does borrower 
hold assets; entity type

• Holding Company v. 
Operating Entity



ARE YOU GOING TO PLAY OR PAY? (OR DOES MY 
COMPANY EVEN HAVE TO WORRY ABOUT THIS?)



PAY OR PLAY MANDATE

• Large employers:
• 50 or more full time employees and full time equivalents

• Required to provide affordable and 
minimum value health insurance
• To all full time employees (30+ hours/week)

• and their dependents



EMPLOYER MANDATE

CURRENT TRANSITION PERIODS AND DELAYS

• Employer must offer health coverage that is affordable
• 1-49 FTEs 

• 2015 Plan Year – Does Not Apply
• 2016 Play Year and Beyond – Does Not Apply

• 50-99 FTEs
• 2015 Plan Year – Does Not Apply
• 2016 Play Year and Beyond - Employer must cover 95% of FTEs and dependents

• 100+ FTEs
• 2015 Plan Year – Employer must cover 70% of FTEs and dependents to age 26
• 2016 Play Year and Beyond - Employer must cover 95% of FTEs and dependents

• For 2015, employers will need to certify that they are not reducing 
workforce to stay below 100.



PLAY OR PAY MANDATE – SIMPLY PUT

• Requires employers to make a choice:
• Play by continuing to offer employees health benefits

or

• Pay a penalty tax for dropping group health benefits



AFFECTS “LARGE” EMPLOYERS

• Every large employer – public, private, 
nonprofit

• Large
• Average 50 FTE in prior year
• Full time = average 30 hours/week or 
130/month

• All hours counted, divided by 
120=FTEs/month



COUNT ALL EMPLOYEES IN A 

CONTROLLED GROUP

• Whether an employer is “large” is determined by 
aggregating all controlled group members

• But the penalties are determined member 
organization by member organization, which can limit 
risk and cost

• Example:  parent and subsidiary together are “large;” 
subsidiary does not offer minimum essential coverage 
to 95% of its FT; penalty is calculated on subsidiary’s FTs 
only



PENALTIES FOR NON COMPLIANCE

• Two Types

1. No Coverage Penalty (Type A)

2. Unaffordable/Below Minimum 
Value Coverage Penalty (Type B)



A OR B PENALTY

• A – Offer minimum coverage to 95% of FTs or pay penalty unless 
no employee receives a subsidy on the marketplace

• To employee and children to age 26

• No limit on premium charged

• “Pay” $2,000/yr. for every full-time employee (minus 30 
employees)

• B – Offer “affordable” & “minimum value” coverage or pay 
penalty

• Affordable premium = 9.5% of income

• Minimum value = 60% of costs

• “Pay” $3,000/yr. for every full-time employee not offered this 
who receives a federal subsidy through an exchange



PLAY OR PAY

• Unaffordable Coverage
• AFFORDABILITY Standard – 3 safe harbors

• Employee’s contribution must not exceed 9.5% of 
employee’s W2 (Box 1) wages

• Employee’s Monthly contributions do not exceed 9.5% of 
the employee’s hourly rate of pay X 130 hours; or 

• Employee contributions for single coverage do not exceed 
9.5% of the Individual Federal Poverty Level

• Percentages apply to single premium coverage-not 
family coverage



EXAMPLES

• The A penalty (“No Offer”)
• 500 full time employees (determined per regs)
• Coverage is offered to 450 employees & kids
• $2,000 X (500-30) = $940,000 penalty due to IRS

• The B penalty (“Inadequate Coverage”)
• 500 full time employees
• Coverage is offered to 480 (96%) & kids
• Coverage for 30 not “affordable” and all 30 receive federal subsidy 
through an exchange

• Penalty is $3,000 X 30 = $90,000 penalty due to IRS
• If no offer penalty would be less expensive than “inadequate coverage” 
penalty, the employer would pay “no penalty” penalty.



IF YOU WANT TO PLAY

• Start putting systems in place to track employee 
hours

• Rather complex rules on determining who is full-time 
(30+ hours) and needs to be offered coverage



THE INDIVIDUAL MANDATE, MARKETPLACE 

SUBSIDIES & YOUR EMPLOYEES



INDIVIDUAL MANDATE

• Effective January 1, 2014

• Required a non-exempt individual to 
obtain a minimum-level of health 
insurance coverage or pay a penalty 

• Penalties will be assessed on a monthly 
basis



INDIVIDUAL PREMIUM CONTRIBUTION BASED ON 

INCOME

Amount of tax credit available is based on the premium for the second lowest cost silver plan in the
exchange and area where the person is eligible to purchase coverage. Silver Plan – provides the
essential benefits and has an actuarial value of 70%. Income level adjusted for family size.

Income Level Premium as a Percent of Income

Up to 133% of FPL 2% of income

133-150% FPL 3-4% of income

150-200% FPL 4-6.3% of income

200-250% FPL 6.3-8.05% of income

250-300% FPL 8.05-9.5% of income

300-400% FPL 9.5% of income



MARKETPLACES

COST-SHARING SUBSIDY #1

Actuarial Value (Generosity of Plan) Based on Income

Cost-sharing subsidies protect lower income people with health insurance from high
out-of-pocket costs. Reduced cost-sharing allows certain individuals and families to
enroll in health plans with higher actuarial values.

Income Level Actuarial Value

100-150% FPL 94%

150-200% FPL 87%

200-250% FPL 73%



MARKETPLACES

COST-SHARING SUBSIDY #2

• Reduction in out-of-pocket liability available

• Limits total amount people must pay out-of-pocket for 
cost-sharing for essential benefits.  There is a maximum 
out-of-pocket (tied to the annual limit) on cost-sharing 
for high deductible plans.  For 2014 that is 
$6350/$12,700.

Income Level Actuarial Value

100-200% FPL Two-third of Maximum

200-300% FPL One-half of maximum

300-400% FPL One-third of maximum



MORE ELIGIBLE FOR SUBSIDY THAN YOU 

MIGHT THINK!

• Subsidy available if you have income less than 4x 
the federal poverty line

• Individual- income up to $45,960 (2013)

• 2 person family – income up to $62,040 (2013)

• 4 person family – income up to $94,200 (2013)



WATCH OUT FOR WELLNESS 

PROGRAMS



WELLNESS PROGRAMS

• Background:  HIPAA generally prohibits group 
health plans from discriminating against individual 
participants and beneficiaries based on a health 
factor (i.e. health status, medical condition or 
history, genetic information, disability.)  

• However, Wellness Programs designed to promote 
health or prevent disease, are expected from 
HIPAA nondiscrimination provisions if they meet 
certain conditions.



TWO TYPES OF WELLNESS PROGRAMS

• Participatory

• Health Contingent

• Health Contingent under final regulations now subdivided 
into:

• Activity based vs. Outcome-based



PARTICIPATORY WELLNESS PROGRAMS

• Provides a benefit for merely participating

• Examples: rebates for gym memberships, 
participation in health seminars, taking a health 
screening with no ramifications for results

• No limit on permissible rewards and do not have 
to meet any requirements to be exempt from 
HIPAA nondiscrimination provisions.



HEALTH-CONTINGENT WELLNESS 

PROGRAMS

• Must satisfy a standard related to a health factor to get the 
reward.

• Activity-based: 
• An individual is required to perform or complete an activity related to 
a health factor to get reward

• Examples: walking, diet or exercise programs

• Outcome-based: 
• An individual must attain a specific health outcome in order 
to get the reward.

• Examples: not smoking, certain biometric results



HEALTH-CONTINGENT WELLNESS 

PROGRAMS

• Health-Contingent program must meet 5 
requirements to be exempt from HIPAA 
nondiscrimination provisions:
1. Frequency of Opportunity to Qualify

2. Size of Reward

3. Reasonable Design

4. Uniform Availability & Reasonable Alternative Standards

5. Notice of Availability of Reasonable Alternative Standards



ACTIVITY-ONLY WELLNESS PROGRAMS

• Must offer a reasonable “medical” alternative 
standard
• A reasonable medical alternative standard (or waiver 
of the otherwise applicable standard) must be 
provided for any individual for whom it is unreasonably 
difficult due to a medical condition to satisfy, or 
medically inadvisable to attempt to satisfy, the 
otherwise applicable standard.



ACTIVITY-ONLY WELLNESS PROGRAMS

• Plan can require physician verification as a 
condition of providing a reasonable medical 
alternative standard.
• If reasonable under the circumstances, a plan or issuer may 
seek verification (such as a statement from the individual’s 
personal physician) that a health factor makes it 
unreasonably difficult for the individual to satisfy, or 
medically inadvisable for the individual to attempt to satisfy, 
the otherwise applicable standard. 



OUTCOME-BASED WELLNESS PROGRAMS

• Must offer a reasonable alternative standard for all. 

• A reasonable alternative standard (or waiver of the 
otherwise applicable standard) must be provided to ALL
individuals who do not meet the initial standard based on a 
measurement, test or screening, regardless of any medical 
condition or other health status.

• Plan cannot require verification as a condition of providing 
a reasonable alternative standard.

• Big issue when you have tobacco surcharges.



SPECIAL RULES FOR OUTCOME-BASED 

WELLNESS PROGRAMS

• The reasonable alternative standard cannot be a 
requirement to meet a different level of the same 
standard without additional time to comply that takes 
into account the individual’s circumstances. 

• An individual must be given the opportunity to comply 
with the recommendations of the individual’s personal 
physician as a second reasonable alternative standard 
to meeting the reasonable alternative standard defined 
by the plan or issuer, but only if the physician joins in the 
request. 



REQUIRED NOTICE REGARDING AVAILABILITY 

OF REASONABLE ALTERNATIVE STANDARDS

• Must be included in:

• all plan materials describing  terms of a health-contingent 
wellness program, i.e. SPD, open enrollment materials

• Any disclosure that an individual did not satisfy an 
initial outcome based standard



MAXIMUM TOTAL 

REWARD/PENALTY

• May be 30% of the total cost of employee-only 
coverage under the plan (both employee and 
employer contributions) for non-tobacco related 
conditions.

• If the program is designed to prevent or reduce 
tobacco use, the maximum reward is 50% of the 
cost of coverage.



COORDINATION OF DIFFERENT 

PERCENTAGE DISCOUNTS

• If plan offers both a tobacco reduction program 
and an additional health contingent program, the 
maximum rewards for both programs must not 
exceed 50% of the cost of coverage.

• Within that 50%, the non-tobacco health contingent 
program reward may not exceed 30% the cost of 
coverage.



COBRA

• Updated COBRA model notices issued May 2nd

• Clarify the availability of Marketplace coverage to workers 
eligible for COBRA

• Explains special Marketplace enrollment periods
• Creates limited special enrollment period from May 2, 2014 to July 
1, 2014 for anyone on COBRA to switch to Marketplace 
coverage.
• Need to communicate with current COBRA beneficiaries 
regarding their extended right to enroll in Marketplace coverage

• Review and update all your COBRA communications



ACA INFORMATION REPORTING REQUIREMENTS FOR LARGE 

EMPLOYERS UNDER §6056 OF THE IRS



APPLICABLE TO “LARGE” EMPLOYERS

• All employers who averaged 50 ore more full-time 
plus full-time equivalent (FTE) employees during the 
prior calendar year.

• Normal determination period is all 12 months of prior 
calendar year.

• But, special rule for 2014 only:  An employer can use 
any 6 or more consecutive month period.



STANDARD SECTION 6056 REPORTING 

METHOD

• The final Section 6056 regulations require a large employer to report 
the following information:
• the name, address, and employer identification number of the employer, and 
the calendar year for which the information is being reported the name and 
telephone number of the employer's contact person;

• the name and telephone number of the employer's contact person;
• a certification as to whether the employer offered its full-time employees (and 
their dependents) the opportunity to enroll in minimum essential coverage, by 
calendar month;

• the number of full-time employees during the calendar year, by calendar 
month;

• for each full-time employee, the months during the calendar year for which 
minimum essential coverage was available;



• for each full-time employee the lowest cost 
qualifying coverage by month, the employee's 
share of the premium; and

• the name, address, and Social Security number of 
each full-time employee (not dependents) during 
the calendar year and the months, if any, during 
which the employee was covered under an 
employer-sponsored plan.



FORMS & DEADLINES

• This information is to be reported to employees on a new Form 1095-C, and then transmitted to the 
IRS on a Form 1094-C. Self-funded, multiemployer plans will also report on Form 1095-C. 

• For health coverage provided during calendar-year 2015 (regardless of plan year), a large 
employer must file its information returns with the IRS by either (a) March 1,2016, for paper filings (the 
general deadline is February 28, but that date falls on a Sunday in 2016), or (b) March 31, 2016, for 
electronic filings. If the employer will file 250 or more returns under Section 6056, it must file them 
electronically.

• Employers must furnish individual statements to employees by February 1, 2016 (the general 
deadline is January 31, but that date also falls on a Sunday in 2016). Employers may furnish these 
employee statements electronically if notice, consent, and hardware and software requirements -
similar to those in place for the electronic furnishing of Forms W-2 - are satisfied. From a practical 
perspective, employers may want to provide these statements to employees along with their Forms 
W-2.



ALTERNATIVE SECTION 6056 REPORTING 

METHODS

• The final regulations include two alternative 
methods by which a large employer may satisfy its 
Section 6056 reporting obligation. These alternative 
methods are designed to minimize the costs and 
administrative burdens for employers by not 
requiring monthly, employee-specific reporting.



OPTION #1:  REPORTING BASED ON 

CERTIFICATION OF A “QUALIFYING OFFER"

• Avoid month-by-month, if employee was offered qualifying coverage for all 12 months of the year.

• The employer must certify that it made a qualifying offer of health coverage to a full-time employee for 
all months during the year in which the employee was  considered full-time. A "qualifying offer" is an 
offer to the employee of 60% minimum-value coverage at a self-only premium of no more than 9.5% of 
the federal poverty level (or a monthly premium of no more than $92.39), combined with an offer of 
minimum essential coverage to the employee's spouse and dependents, if any.

• For any employee who receives a qualifying offer for all 12 months of the year, employers need only 
report the employee's name, address, and Social Security number, along with the proper indicator 
code. If an employee received a qualifying offer for fewer than 12 months, an employer may use this 
alternative method to report for the months during which a qualifying offer was received, but will need 
to use the standard reporting method (outlined above) for all other months.

• Transition Relief for 2015. The final Section 6056 regulations include a transition rule applicable only to 
2015. Under this special rule, if an employer certifies that it made a qualifying offer to at least 95% of its 
full-time employees (plus the corresponding offer to each such employee's spouse and dependents), 
the employer may use the "qualifying offer" alternative method for its entire workforce, including any 
employees who did not receive a qualifying offer for all 12 months of the year.



OPTION #2:  98% OFFER

• Some employers offer affordable, minimum-value coverage 
to all or nearly all of their employees (including part-time 
employees), and are able to accurately represent that the 
only employees who were not offered such coverage were 
also not full-time. 

• Under this alternative, employers need not identify which of 
their employees are full-time. However, the employer must 
certify that it offered health coverage to at least 98% of its 
employees and their children. Moreover, that coverage must 
have met both the affordability and minimum-value 
requirements.



LOOMING NON-DISCRIMINATION 

REGULATIONS

• New penalties for fully insured health plans that favor highly 
compensated employees as to benefits or eligibility.

• Not being enforced until regulations and more guidance are 
released.

• Penalties will be calculated based on the number of people 
who are discriminated against.  Possible penalty could be 
$100 for each day the plan is not in compliance for each non-
HCE who is not eligible for the health plan, up to maximum 
penalty of $500,000.

• Get Ready!



CADILLAC TAX

• Effective Date:  January 1, 2018
• 40% excise tax assessed on health insurer or plan administrator 
offering high cost or “Cadillac” health coverage:

• Tax on any amount over $10,200 for Single annual premium 
and $27,500 for Family annual premium

• Limit applies to sum of employer and employee portions of 
premium

• 50%-60% of business are anticipated to be affected
• Will not index with inflation
• Goal is to generate revenue to help pay for coverage for the 
uninsured and to make the most expensive plans less attractive



• Premium calculations must include employer and 
employee contributions to:
• Medical Plans

• Healthcare Flexible Spending Accounts (FSA)
• Capped at $2,500, plus CPI-U beginning in 2013

• Employer Contributions to a Health Savings Account (HSA)

• Health Reimbursement Arrangements (HRA)

Note:  Excludes insured, stand-alone dental and vision coverage.


